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Foreword

Dear Readers,
Welcome to the February edition of our Halim Hong & Quek 
(HHQ) and Harold & Lam Partnership's (HLP) monthly 
Empower newsletter. As always, we are pleased to bring you 
the latest legal developments and insights from Malaysia 
and around the region.

Our lawyers and experts ensure that each edition contains 
well-timed updates and time-tested wisdom that we hope 
to equip all our readers with in their endeavours for the 
coming year and beyond.

This month, you get to read from our regionally recognised 
tax, commercial, real estate and technology practice 
groups on important matters to help you avoid common 
pitfalls in law and in business.

We hope you find this edition insightful and beneficial in 
your professional endeavors.

Your questions and suggestions for future editions are always 
welcome at newsletter@hhq.com.my. 

As always, we hope you enjoy your reading experience, 
and we extend our heartfelt wishes for a prosperous and 
joyful year ahead!
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The salient brief facts of this case are as follows:

1.	 The State Authority, acting under the Town and 
Country Planning Act 1976, imposed a low-cost 
housing policy on property developers, including 
the Taxpayer.

2.	 Upon approval of the alienation of Tanah Anugerah 
(84 acres of land) to the Taxpayer, a condition was 
set for the Taxpayer to construct low-cost, medium 
low-cost, and medium-cost housing, aiming to 
address social concerns (e.g. relocating squatters) 
and yielding lower profit margins.

3.	 The Taxpayer made a payment of RM6,226,981.00 
(“Exemption Sum”) to the LPHS to exempt itself 
from the State’s policy and requirement to build 
low-cost apartments in its Mutiara Indah Housing 
Project (“Project”) and subsequently claimed a 
tax deduction on the same. This payment sought 
exemption from the State's low-cost policy, allowing 
the construction of free-market housing with higher 
profit margins.

4.	 Following a tax audit conducted by the Inland 
Revenue Board of Malaysia (“IRB”), the IRB 
disallowed the tax deduction claim of the Exemption 
Sum and subsequently issued the Notice of 

Additional Assessment, Notices of Assessment, 
and Notification of Non-Chargeability against the 
Appellant for the years of assessment 2007, 2008, 
2009, and 2010.

5.	 As a result, the Taxpayer filed appeals to the Special 
Commissioners of Income Tax (“SCIT”) and the 
SCIT dismissed the Taxpayer’s appeal.

6.	 The Taxpayer then appealed to the High Court 
which was then allowed by the High Court.

7.	 Dissatisfied with the High Court decision, the IRB 
appealed against the said decision to the Court of 
Appeal.

The Court of Appeal’s Decision
8.	 The Court of Appeal (“CoA”) held, amongst others:

I.	 Subjective Test for Deductibility under 
Section 33(1) of the ITA

a.	 The High Court Judge erred as the test 
in determining the deductibility of an 
expenditure under Section 33(1) of the 
ITA shall not be an objective one.

b.	 The test is subjective, and not objective 

Payment for Exemption from 
Building Low-Cost Housing 
is NOT Tax-Deductible

Desmond Liew Zhi Hong
Partner | Head of Tax

Khew Gerjean
Pupil in Chambers

In the recent case of Ketua Pengarah Hasil 
Dalam Negeri Malaysia v Ehsan Armada Sdn 
Bhd [2023] MLJU 2906, the Court of Appeal held 
that payment made by Ehsan Armada Sdn Bhd, a 
developer (“Taxpayer") to the Lembaga Perumahan 
dan Hartanah Selangor (“LPHS”) to exempt itself from 
building low-cost housing was not deductible under 
Section 33(1) of the Income Tax Act 1967 (“ITA”) as 
it is capital in nature.
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one. Proper subjective questions as to the 
nature and the purpose of the expenditure 
need to be ascertained.

c.	 Here, the finer nuances and technical nature 
of low-cost housing property development 
need to be ascertained. The full context 
of the nature of the business and the 
nature of the project in and of itself must 
be subjectively examined and considered 
to determine whether an expense is an 
ordinary business expense.

d.	 The Exemption Sum was not an ‘ordinary 
expense’ in the ordinary course of 
the Taxpayer’s business of property 
construction and development. The nature 
of the Project was a mixed development 
with low-cost housing policy in place. Thus, 
it is ordinarily expected that a portion of the 
business would by design be less ‘for-profit’ 
and more for social responsibility. There 
would be an expected reduction in profit 
margin due to the low-cost policy as the 
Taxpayer would not be able to construct 
and sell free market housing.

e.	 Being exempted from the low-cost policy 
is an extraordinary feature as it exempts 
the Taxpayer from the social responsibility 
element. 

f.	 Additionally, the Taxpayer apportioned 
a specific class 3 slope area within the 
Project which was unsuitable for the 
construction of low-cost housing. The 
Taxpayer could have (but intentionally have 
not) simply apportioned any other part of 
the Project Land that was more suitable for 
low-cost housing. Hence, the Exemption 

Sum incurred was self-induced, and the 
Taxpayer had always to divert the business 
away from any element of low-cost housing.

g.	 By paying the Exemption Sum, the Taxpayer 
will attain an enduring advantage which 
pivots its business to be more lucrative 
(by allowing the Taxpayer to enjoy the 
extraordinary margin of free market housing 
as compared with low-cost housing), it 
cannot be construed as an ordinary 
recurring business expense. It is a capital 
outlay.

II.	 Time Bar Issue

h.	 The CoA held that the DGIR was not time-
barred under Section 91(3) of ITA 1967 to 
issue the Assessments and Notices as 
the Taxpayer had negligently deducted the 
Exemption Sum.

III.	 Good Faith Defence

i.	 The defence of good faith was not available 
against a penalty imposed under Section 
113(2) of the ITA as the conduct of the 
Taxpayer (albeit the Taxpayer had obtained 
professional tax advice) did not amount to 
good faith. A genuine good faith conduct 
would be – written into the IRB or at 
least communicated with the IRB to seek 
clarification as to the IRB’s stance regarding 
the Exemption Sum. 

j.	 Since the Taxpayer failed to do so, the 
Taxpayer fell short of an honest and 
straightforward enquiry communicated to 
the IRB. 
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Desmond Liew Zhi Hong
Partner
Head of Tax
Halim Hong & Quek
desmond.liew@hhq.com.my

COMMENTS

Following the CoA’s decision, the deductibility test under 
Section 33(1) of the ITA appears to be involved further. 
In determining whether an expenditure is tax deductible, 
one needs to apply the subjective test. In other words, 
the expenditure is deductible under Section 33(1) of the 
ITA if it is so necessary to enable the business to carry 
on and earn profits and NOT to enlarge the profit margin. 
In differentiating whether the expenditure is capital in 
nature, an enduring advantage must be gained which 
pivots the business to be more lucrative (and not merely 
to enable business or trade). 

Another notable development is the good faith defence 
under Section 113(2) of the ITA wherein the CoA appears 
to increase the threshold of such defence. It is no longer 
sufficient for taxpayers to obtain professional tax advice; 
taxpayers must write into and/or communicate with the 
IRB about the tax issues which appear to be vague. 

Now, the question arises – would the taxpayers able to 
raise the good faith defence if the IRB only responded 
after the taxpayers had filed its tax returns? 

Next, a practical question – whether the IRB has sufficient 
manpower to respond to taxpayers’ enquiries moving 
forward? Such high threshold imposed on the good faith 
defence under Section 113(2) of the ITA appears to be 
going against the very spirit of Malaysian tax regime 
which is self-assessment system in nature. Khew Gerjean

Pupil-in-Chambers
Dispute Resolution
Halim Hong & Quek
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Purpose of a “Notice Provision”
Unlike many other terms in an agreement, the notices 
provision is rarely subject to negotiation and it is not 
crafted to benefit one party over the other. Instead, its 
purpose is to minimise potential disputes by defining 
the criteria or requirements for giving a valid contractual 
notice. 

A “Notice Clause” usually outlines the necessary details 
on how and to whom notices must be delivered for the 
contract to be legally binding. These clauses are essential 
in specifying notice periods for various scenarios, such 
as term renewals, exercising a right under the contract, 
event of default, termination, etc. 

These clauses ensure that one party gives fair warning 
to the other when exercising their legal rights under the 
contract. Essentially, the notice provisions establish the 
methods and recipients for communication, ensuring that 
critical matters are brought to the attention of the involved 
parties in accordance with the terms of the contract. 

Things to note when reviewing the “Notice Provision”
When reviewing the notice provision, the key elements 
to focus on are, as follows:

Examples of “Notice Provisions”
Below are some examples of “notice provisions/clauses” 
extracted from different types of agreements. While these 
examples may not encompass the entire spectrum of 
notice clauses encountered, they serve to demonstrate 
the diversity of these provisions across different contracts.

A Quick Guide on 
"Notice Provision" 
in a Contract

Factors to be consideredItem

To specify contact details for each party by
including the service address, email address, and
contact person’s details. This ensures clarity on
who should receive the notice.

It is pertinent to note that, when determining the
recipient of a notice, it is advisable to name a
company position, such as the legal
manager/contract manager, rather than naming
an individual. This is because individuals may
change roles or leave the company. Addressing
notices to a specific position ensures there is
always an appropriate recipient available.

Recipient
Information

Factors to be consideredItem

To outline the prescribed manner for delivering
notice, with options such as hand delivery,
registered post, courier, and email. The method
of service differs depending on the
circumstances of each contract and the
preferences of the parties involved.

Method of
Service

To specify the moment when notice is officially
considered given/deemed to be received. This is
to provide clarityon when service is effected.

Some of the examples are, as follows:

• If delivered personally, at the time of
delivery

• If sent by registered post being deemed
given (3) three business days after posting.

• If made by email transmission, at the time
of email transmission (provided that there
is no non-delivery notice received by the
sender)

Timing of
Notice

In addition to the above, when serving a notice
under an agreement, the parties must always
take note of the following:

• Ensure that all the requirements detailed
in the notice provision and the relevant
clause(s) (for example, specified term
renewal, termination clause in the contract,
etc) have been complied with; and

• Always make it clear to the recipient what
they are givingnotice of.

With respect to this, it is important to note that
failure to adhere to the requirements of a notice
clause may render the notice to be invalid.

Serving 
Notice

The "notice provision" tends to be overlooked by the parties entering 
into agreements as these clauses often seen as a standard boilerplate 
clause, presumed to have minimal significance or impact. However, 
the notice provision/clause found in the miscellaneous clauses at the 
end of the contracts or sometimes appears as a standalone section, 
deserves more attention.

The intention of this article is to encourage a careful examination of 
this clause/provision each time it surfaces in a contract.

Lynn Foo
Partner | Construction & Energy
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Sample Notice Clause No.1
a)	 All notices, demands or other communications 

required to be given or made in connection with this 
Agreement shall be in writing and shall be sufficiently 
given or made if –

i)	 delivered by hand;
ii)	 	sent by pre-paid registered post; or
iii)	 sent by email (provided that there has been 

successful transmission),

addressed to the person authorised to receive the notice 
as set out in Schedule 1 or at such address or email 
address as may be notified in writing by one Party to the 
other Party from time to time.

b)	 Any such notice, demand or other communication 
shall be deemed to have been duly served if it is 
(i) delivered by hand or sent by pre-paid registered 
post, at the time of delivery; or (ii) if made by email 
transmission, at the time of email transmission 
(provided that there is no non-delivery notice received 
by the sender), provided that if the time of delivery 
or transmission falls beyond 6.00 pm on a Business 
Day, such notice, demand or other communication 
shall be deemed to have been duly served at 9.00 
am the next Business Day.

Sample Notice Clause No.2
1.1	Any notice to be given under this Agreement shall be 

in writing and either be delivered personally or sent 
by registered post or, by courier or email.

1.2	Unless earlier notified to the other Party of any other 
address for service, the address for service of each 
Party shall be as follows:

a)	 ABC  Sdn Bhd
No. 123, Wembley Street, 60000 Kuala Lumpur  
Phone No.: 03-12345678
Email address: ABC@email.com
Attention to: Contract Manager

b)	 XYZ Sdn Bhd
No. 888, Lorong Kenari, 47000 Petaling Jaya, 
Selangor 
Tel No.: 03-8888888
Email address: XYZ@email.com
Attention to: Legal Manager 

1.3	A notice shall be deemed to have been served:

a)	 If delivered personally, at the time of delivery;

b)	 If posted by way of registered post, three (3) 
Business Days after posting; or

c)	 If made by email transmission, at the time of 
email transmission (provided that there is no 
non-delivery notice received by the sender)

1.4	A party may change its address, email address for 
notices by giving written notice to the other party. 

Sample Clause No. 3
NOTICES
a)	 Any notice to be given by either party to the other in 

connection with this Agreement shall be in writing 
and may be given personally or sent by fax or by 
prepaid registered post to the other party at the 
address contained in this Agreement.

b)	 Any notice sent by facsimile shall, in the case of 
a facsimile sent before 5.00 pm on a Business 
Day, be deemed served on receipt of a successful 
transmission notice and, in the case of a facsimile 
sent after 5.00 pm on a Business Day, at 10 am 
on the next following Business Day. If delivered by 
hand, any notice shall be deemed to have been 
served at the time and date of delivery. Any notice 
served by registered post shall be deemed served 5 
Business Days after posting. In proving the service 
of any notice it will be sufficient to prove, in the case 
of a letter, that such letter was properly stamped, 
addressed and placed in the post and, in the case a 
facsimile, that such a facsimile was duly dispatched to 
a current fax number of the addressee. Notice given 
under this Agreement shall not be validly served if 
sent by email.

Lynn Foo
Partner
Construction & Energy
Harold & Lam Partnership
lynn.foo@hlplawyers.com

CONCLUSION

Failing to adhere to the requirements of a notice 
clause in the contract can lead to significant 
consequences. 

Hence, it is crucial for the parties involved 
in the contract to ensure that they meet all 
the contractual requirements/obligations when 
issuing the notice under the contract. Further, 
this process becomes straightforward when the 
notice clause is drafted in a clear and concise 
manner.
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Stamp Duty for 
Foreign Currency 
Loans

Loong Shi Yi
Associate
Real Estate, 
Banking & Finance
Halim Hong & Quek
syloong@hhq.com.my

ILLUSTRATION:
Calculate the stamp duty on a facility agreement dated 
2 January 2024 (the facility agreement as the principal 
agreement will be subject to ad valorem duty) for a loan 
of USD100,000.00:

STEP 1

Find out the currency rate of the day of the agreement via 
Bank Negara Malaysia’s official website on https://www.
bnm.gov.my/exchangerates.

As of 2 January 2024, the exchange rate from US Dollar 
to Malaysian Ringgit (MYR) is 4.6025.

STEP 2

Calculate the amount in MYR that equates to USD100,000.00:

USD100,000.00 x 4.6025 = RM460,250.00

STEP 3

Calculate the stamp duty for the agreement:

Every RM5
RM1,000 = 0.005 (equivalent to 0.5%)

RM460,250.00 x 0.5% = RM2,301.25

Total stamp duty payable for the said agreement 
will be RM2,301.25.

Stamp duty is chargeable on instruments but it is not chargeable 
on transactions. The instruments that are liable to stamp duty 
are as listed in the First Schedule of the Stamp Act (Act 378) 
(“the Act”). 

Any unstamped or insufficiently stamped instrument is 
inadmissible as evidence in the court of law, nor will it be 
acted upon by a public officer. 

Ad Valorem Stamp 
The rates of the stamp duty payable vary based on the nature of the instrument, i.e.  whether the instrument will be stamped 
on ad valorem basis (that is, according to the value) or a fixed stamp duty. In the case of ad valorem duty, the amount of 
the consideration stated in the instrument or the market value of the property plays a vital role in determining the amount 
of the stamp duty. 

According to the guideline provided by Lembaga Hasil Dalam Negeri (“LHDN”) , the imposition of ad valorem duty is on:
1.	 Instruments of transfer (implementing a sale or gift) of property including marketable securities (meaning loan stocks 

and shares of public companies listed on the Bursa Malaysia Berhad), shares of other companies and of non-tangible 
property (e.g. book debts, benefits to legal rights and goodwill);

2.	 Instruments creating interests in property (e.g. Tenancies and Statutory Leases);
3.	 Instruments of security for monies, including instruments creating contracts for payment of monies or obligation for 

payment of monies (generally described as `Bond`); and
4.	 Certain capital market instruments (e.g. Contract Notes).

Foreign Currency Loan Agreement/Loan Instrument
The calculation of stamp duty on the loan agreements for foreign currency loan is different from Malaysian Ringgit loan. 
Malaysian Ringgit loan agreements generally attract stamp duty at 0.5% whereas for foreign currency loan, there will be a 
flat rate stamp duty of RM5 per RM100 or part thereof. The RM2,000 stamp duty ceiling cap is no longer applicable ever 
since the enforcement of Section 27(iii) of the First Schedule of the said Act on 1 January 2024. 

The wordings of Section 27(iii) of the First Schedule of the said Act are as follows:

(ii) where the loans is a foreign currency loan or the 
financing was made according to the  syariah in 
currencies other than  the ringgit  

RM5.00 for every RM1,000 or part 
thereof but the total duty payable shall 
not exceed RM500 
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Background Facts

The Respondent appointed the Appellant as the main 
contractor for the construction and completion of a 
project in Penang, for a sum of RM67,994,500.00. 

In carrying out the Project, the Appellant had engaged 
independent professional Consultants to provide a 
report in regards to cracked beams and a safety report. 
The consultants’ fees incurred by the Appellant were 
RM855,074.21. As the Respondent had allegedly failed, 
neglected, or refused to pay the consultants’ fees, 
the Appellant brought a payment claim against the 
Respondent to adjudication under CIPAA 2012.

The Appellant served the Payment Claim on the 
Respondent on 6.3.2019. In the Payment Claim, the 
Appellant pleaded clauses 28, 55 and 56 of the Contract 
to establish its cause of action against the Respondent. In 
the Payment Response dated 22.3.2019, the Respondent 
contended, among others, that the Appellant’s claim does 
not fall within the meaning of “construction contract” 
under section 5(1) of CIPAA 2012.

Thereafter, in the Adjudication Claim, the Appellant again 
referred to and relied on clauses 28, 55and 56 of the 
Contract in support of its claim for the consultants’ fees. 
On the other hand, in the Adjudication Response, the 
Respondent contend that the relevant clause in relation 
to the Appellant’s claim would be clause 36.5 of the 
Contract which was not relied upon by the Appellant.

On 12.9.2019, the Adjudicator handed down the 
Adjudication Decision in favour of the Appellant. The 
Adjudicator awarded the sum of RM806,673.78 being 
the adjudicated sum, to the Appellant. In coming to 
the decision, the Adjudicator relied on clause 36.6 of 
the Contract rather than clauses 28, 55 and 56 of the 
Contract as submitted by the Appellant in the Payment 
Claim and Adjudication Claim. The Adjudicator found that 
clause 36.6 was most applicable to the Appellant’s claim.

At the High Court, the Appellant’s application to enforce 
the Adjudication Decision was allowed. Consequently, 
the High Court dismissed the Respondent’s application 
to set aside the Adjudication Decision. The High Court 
was of the view that the Adjudicator did not act beyond 

Failure to Plead the Relevant Contractual Clause in 
Adjudication Proceedings (CIPAA 2012) is Fatal

Anas Construction Sdn Bhd v JKP Sdn Bhd (Civil Appeal No.: 02(f)-4-01-2023(P) (Federal Court)

This recent Federal Court decision confirms the position that an Adjudicator can only decide on the cause of action 
(provisions in the contract) that have been specifically referred to him/her pursuant to the Payment Claim. The Court 
held that the Adjudicator had exceeded his jurisdiction by referring to another provision in the contract that has not 
been referred by the claimant in the Payment Claim.

In coming to this decision, the Federal Court, in a majority judgment (2:1), found that the plain meaning of section 
27(1) of the Construction Industry Payment and Adjudication Act 2012 (“CIPAA 2012”) is that the jurisdiction of an 
Adjudicator is limited to matters referred to by parties pursuant to sections 5 and 6 of CIPAA 2012. Since section 5(2)
(b) of CIPAA 2012 requires the claimant to include in the Payment Claim the cause of action and the provision under 
the contract to which the payment relates, the Federal Court stated that the claimant must identify all the provisions in 
which it seeks to rely on, and the Adjudicator cannot rely on other provisions which have not been referred by parties.

Amy Hiew Kar Yi
Partner | Corporate Disputes, Construction, Projects & Energy

Chew Jin Heng
Associate | Dispute Resolution
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his jurisdiction and had acted fairly and independently.

However, the High Court’s decision was reversed on 
appeal. The Court of Appeal held that the Adjudicator 
had acted in excess of his jurisdiction when deciding the 
adjudication on a clause of the Contract that was not 
relied upon by the Appellant in the Payment Claim and 
Adjudication Claim. Further, the Court of Appeal found 
that the omission of the Adjudicator to invite the parties 
to submit on clause 36.6 of the Contract is a denial of 
natural justice. Hence, the Adjudication Decision was 
set aside.

On 3.1.2023, the Federal Court granted the Appellant’s 
leave to appeal on the following questions of law, namely:

Q1: Do the strict rules of pleadings, as applicable 
in civil claims before the Malaysian Courts, apply in 
adjudicating proceedings under the CIPAA 2012?

Q2: Whether the dicta in View Esteem Sdn Bhd v 
Bina Puri Holdings Bhd [2018] 2 MLJ 22 prohibits 
an adjudicator from referring to a specific clause in a 
construction contract when allowing the claim when the 
said clause was not specifically stated in the Payment 
Claim and Adjudication Claim by the claiming party?

Q3: In a CIPAA Award, does the adjudicator’s 
consideration of a specific clause in the construction 
contract, not specifically stated in the Payment Claim 
or Adjudication Claim, without inviting parties to submit 
further on the said clause, amount to a breach of 
natural justice or an act excess in the jurisdiction, such 
that the said Award ought to be set aside.

Summary of the Majority Grounds of Judgment by 
Nordin Bin Hassan, FCJ

In determining the appeal, the Federal Court found that 
the main issue relates to the jurisdiction of an Adjudicator 
under CIPAA 2012. Section 27 of CIPAA which speaks on 
the jurisdiction of the Adjudicator is held to be plain and 
unambiguous; in that the jurisdiction of an Adjudicator 
is limited to matters referred to by parties pursuant to 
sections 5 and 6 of CIPAA 2012.

Section 5 of CIPAA 2012 relates to Payment Claim, 
whereas Section 6 of CIPAA 2012 is in relation to 
Payment Response. Amongst others, section 5(b) of 
CIPAA 2012 requires the claimant to include in the 
Payment Claim the cause of action and the provision 
under the contract to which the payment relates. On this 
point, the Federal Court held that the cause of action in 
a contract must relate to a provision or provisions in the 
construction contract to support the claim. The cause 
of action arises when there is a breach of a provision of 
the contract and therefore, the cause of action is subject 
to the agreed provisions in the contract.

On the facts, the Federal Court found that the Adjudicator 
had relied on clause 36.6 of the Contract in allowing the 
Appellant’s claim and did not rely on any of the clauses 
referred by the Appellant in the Payment Claim filed 
pursuant to section 5 of CIPAA 2012.

The Court further commented that the parties did not 
give written consent to extend the jurisdiction of the 
Adjudicator to adjudicate the matters relying on clause 
36.6 of the Contract, as required under section 27(2) 
of CIPAA 2012, which the Court opined should have 
been done.

Since the Adjudicator’s jurisdiction is limited to matters 
referred to the Adjudicator under Sections 5 and 6 of 
CIPAA 2012, the Adjudicator exceeded his jurisdiction 
in deciding the dispute based on Clause 36.6 of the 
Contract (not pleaded/ relied upon by the parties).

As the Federal Court found that the Adjudicator had acted 
in excess of his jurisdiction, the Adjudication Decision 
can be set aside under section 15(d) of CIPAA 2012.

On the issue of denial of natural justice, the Federal 
Court found that it is undisputed that parties were not 
given the opportunity to submit on the cause of action 
under clause 36.6 of the Contract before the Adjudication 
Decision was delivered. 

Further, submissions by the parties may have persuaded 
the Adjudicator in the present case to decide differently. 
The principle of natural justice includes allowing parties 
to present their case effectively. 

The failure of the Adjudicator to provide an opportunity to 
the parties to submit on the cause of action under Clause 
36.6 of the Contract before arriving at his decision in 
the Adjudication Decision, is a denial of natural justice.

In light of the above, the Court found that the issue of strict 
rules of pleadings does not arise as the Adjudicator’s 
jurisdiction is governed by section 27(1) of CIPAA 2012.

Therefore, the Federal Court affirmed the decisions of 
the Court of Appeal.

Summary of the Minority Grounds of Judgment by 
Mary Lim Thiam Suan, FCJ

The learned Federal Court Judge (FCJ) foremost opined 
that the analysis and resolution of the 3 questions of 
law requires a return to the fundamental principles of 
statutory adjudication introduced in Malaysia, and that it 
is a regime solely and exclusively for and in the realm and 
practice of construction contracts as defined in section 4 
of CIPAA 2012. Further, the learned FCJ stated that the 
adjudication regime is only available to payment disputes, 
and that it is meant to resolve disputes relating to claims 
of non-payment for work done or services rendered under 
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the express terms of a construction contract.

Another facet of the adjudication regime as highlighted by 
the learned FCJ is that persons who are qualified to sit or 
be appointed as adjudicators are not necessarily legally 
qualified. This feature has, in the learned FCJ’s view, a 
substantial bearing against any argument or insistence 
of likening adjudication proceedings to proceedings in 
a Court of law.

Having set out the basic principles of statutory adjudication 
in Malaysia, the learned FCJ went on to discuss the 3 
questions posed:

Question 1
The learned FCJ was of the view that the answer must 
be in the negative as there are no pleadings in statutory 
adjudication as generally understood and practised in 
Court proceedings. 

Under CIPAA, there are only 2 sets of documentation. 
The first set of documentation is known as the payment 
claim and the payment response, provided under sections 
5 and 6 of CIPAA. The learned FCJ likened payment 
claim to a letter of demand, as at that stage, there is 
no payment dispute as yet to refer to adjudication. The 
second set of documentation would be the adjudication 
claim, adjudication response and adjudication reply. 

The learned FCJ referred to View Esteem and stated 
that the difference between a payment claim and an 
adjudication claim is that the adjudication claim broadly 
outlines the “nature and description of the dispute along 
with the remedy sought” whereas the payment claim 
contains the details of the claim so that the cause of 
action can be discerned. Hence, it is the dispute that 
arises from the payment claim that the adjudicator is 
required to adjudicate upon, decide and deliver the 
adjudication decision. And because it is the dispute 
arising from the payment claim that is being referred 
to adjudication, the learned FCJ took the position that 
it would be erroneous and misleading to describe the 
payment claim and payment response as pleadings. 

On the facts, the learned FCJ found that it was not the 
case that the Appellant failed to cite any provisions 
of the Contract and/or that the Appellant had failed to 
comply with section 5(2)(b) of CIPAA 2012. Even if the 
Adjudicator had determined the claim upon clause 36.6 
of the Contract, which the learned FCJ opined he did 
not, the learned FCJ was of the view that this is not at all 
fatal to the Appellant. Thus, the learned FCJ disagreed 
with the Court of Appeal when it concluded that the 
Adjudicator’s reference or reliance to clause 36.6 of the 
Contract was fatal to the Appellant. 

The learned FCJ also opined that the Court of Appeal 
had failed to give proper and due regard to the whole 
statutory adjudication scheme, the intent of CIPAA, its 
operation and application. 

Specifically on section 5(2)(b) of CIPAA 2012, the 
learned FCJ is of the view that the inclusion of the words 
“including the provision in the construction contract to 
which the payment relates” is intended to be illustrative 
of what those details may be. The reason for this is so 
that the non-paying party can respond to the claim for 
work done or services rendered. In this case, the learned 
FCJ found that the Respondent had no difficulty at any 
stage to respond to the Appellant’s claim.

As regards section 27 of CIPAA 2012 on the jurisdiction 
of an adjudicator, the learned FCJ stated that the matter 
in dispute which was referred to adjudication was the 
claim for professional fees due under the terminated 
contract, and the Respondent was fully aware of that 
being the real and sole issue. Hence, the learned FCJ 
was of the view that the non-citing or even the citing of a 
wrong clause or provision of the contract does not render 
and cannot render the adjudicator bereft of jurisdiction. 

In addition to the above, the learned FCJ found that 
on the examination of the correspondence exchanged, 
especially the letters sent by the Appellant, the letters 
show that the Appellant had actually invoked, among 
others, clause 36.6 of the Contract. The relevant 
correspondence was also cited in the Payment Claim, 
and also form part of the Adjudication Claim. Hence, 
clause 36.6 of the contract was quite clearly cited, and 
the Adjudicator’s reference to this clause was not done 
in the frolic of his own. 

The learned FCJ further added that the whole construction 
contract was already before the Adjudicator, “pleaded” 
as it were, and it would be naïve to suggest that the 
Adjudicator is not entitled to look at the whole contract 
for its full terms and effect.

Question 2
The learned FCJ stated that in view of Her Ladyship’s 
reasons in relation to Question 1 and Her Ladyship’s 
finding that clause 36.6 of the Contract was actually 
“pleaded” or raised in the Payment Claim as well as 
Adjudication Claim, this question does not arise.

In any case, the learned FCJ was of the view that even 
if the Adjudicator had referred to or relied on clause 36.6 
and such clause was not raised by the Appellant in the 
Payment Claim or Adjudication Claim, such reference or 
reliance is not fatal to the Appellant’s cause by reason 
of section 5(2)(b) of CIPAA 2012. The learned FCJ 
disagreed with the Court of Appeal’s interpretation of 
the dicta in View Esteem. The effect of View Esteem 
in respect of section 27 of CIPAA 2012 is simply that 
the adjudicator’s jurisdiction in relation to any dispute 
is limited to the matter of the claim which was referred 
to adjudication under sections 5 and 6 of CIPAA 2012. 

As such, Question 2 is in the negative.
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Question 3
In light of the learned FCJ’s findings that clause 36.6 of 
the Contract which purportedly formed the basis of the 
Adjudicator’s decision was actually cited in the Payment 
Claim, this Question was also answered in the negative.

In discussing this Question, the learned FCJ stated that 
it is only if the adjudicator goes off on a frolic of his own, 
decide the case on a factual or legal basis which has 
not been argued or put forward by either side, without 
giving the parties an opportunity to comment or put in 
relevant evidence, if appropriate, that the breach may be 
said to be material rendering the decision reached liable 
to be set aside. However, if the “frolic” of the adjudicator 
makes no difference to the outcome, the decision must 
be enforced.

On the facts, the learned FCJ found that the reference 
by the Adjudicator to clause 36.6 of the Contract did not 
have the same materiality or significance. In addition 
to the fact that the Respondent was fully aware of the 
entire clause 36 of the Contract, the learned FCJ found 
that it was a matter of contractual construction which 
the Adjudicator was entitled to decide.

The learned FCJ concluded that it should only be in rare 
circumstances that an adjudication decision is set aside.

Amy Hiew Kar Yi
Partner
Corporate Disputes, Construction, Projects & Energy
Harold & Lam Partnership
amy@hlplawyers.com

Chew Jin Heng
Associate
Dispute Resolution
Halim Hong & Quek
jhchew@hhq.com.my 

COMMENTS

In light of the majority decision of the Federal Court, the non-paid party/ claimant must be careful to refer and rely 
on all relevant clauses of the construction contract in the payment claim as well as adjudication claim, to avoid 
the adjudication decision being set aside on the grounds of excess of jurisdiction and/or breach of natural justice. 

The adjudicator is strictly confined to adjudicate on matters pleaded within the adjudication pleadings. Therefore, 
parties involved in adjudication proceedings must be meticulous and ensure that the relevant clauses in a contract 
and/or cause of action is pleaded in the adjudication pleadings.
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The complexities surrounding intellectual property and 
artificial intelligence (“AI”) continue to unfold. While our 
previous article explored the murky waters of copyright 
protection for AI-generated works, this week we delve 
into another pivotal question: can AI be designated as 
the "inventor" under UK patent law? This issue has 
recently been addressed by the UK Supreme Court, 
offering some much-needed clarity on a subject rife with 
legal implications.

The Case Study: Dr. Thaler and "DABUS"

Filing of patent applications requires the inventor(s) 
to be named. Now imagine a scenario where an AI 
autonomously creates an invention, without any human 
interference or control. Could this AI be named as the 
"inventor" under UK patent law? 

This is more than an academic discussion but an actual 
case in the United Kingdom, where Dr. Thaler filed two 
patent applications under the Patents Act 1977 for (i) 
a new kind of food or beverage container, and (ii) a 
new kind of emergency light beacon. Notably, neither 
application named a human inventor, nor did Dr. Thaler 
file a separate document designating one. In fact, Dr. 
Thaler emphasized and clarified that these inventions 
were created by his AI machine, called "DABUS", in 
which Dr. Thaler claimed that "DABUS" is the 'inventor', 
and since he is the owner of DABUS, he also claimed 
that he should be granted the right of patents for those 
applications.

This case doesn't focus on whether AI-generated 
technical advances are patentable or whether the term 
"inventor" needs broadening. Instead, it explores two key 
questions: (i) can AI ever be named as the "inventor," and 
(ii) can the owner of an AI machine obtain patents for 
inventions autonomously generated by that AI machine? 
It is crucial to note that this is not a case where Dr. Thaler 

is claiming that he was the inventor and used DABUS as 
a highly sophisticated tool, but a case where the claim is 
made on the basis that all inventions were made by his 
AI machine, DABUS, and since he owned DABUS, he 
should be granted the patent rights for those inventions.

Can AI be Designated as an "Inventor" under UK 
Patent Law?

Turning to the first question on whether AI could be 
named as the inventor under UK patent law. 

The UK Supreme Court examined Sections 7 and 13 
of the Patents Act 1977 and unanimously affirmed that 
the context of the Patents Act 1977 permits only one 
interpretation: an inventor must be a natural person. It 
allows no other interpretation to permit DABUS to be 
named as the inventor because "an inventor within the 
meaning of the 1977 Act must be a natural person, and 
DABUS is not a person at all, let alone a natural person... 
Accordingly, it is not and never was an inventor for the 
purposes of Sections 7 and 13 of the 1977 Act."

From the above, it is clear that the current UK patent 
law leaves no room for an AI to ever be named as the 
"inventor" given the strict requirement that an "inventor" 
must be a natural person.

Ownership of AI Machines and Patent Rights

Now we will turn to explore the second question: whether 
the owner of the AI machine is entitled to apply and obtain 
the patent in respect of any invention or any technical 
advance autonomously generated by the AI machine. 

This is closely linked to the first question. The UK 
Supreme Court reiterated that the patent law is clear 
that the inventor must be a person. In this case, it is 
without doubt that DABUS was not and is not a person, 

Exploring the Legal Implications of AI 
as Inventors: UK Patent Law Perspective

Ong Johnson
Partner | Head of Technology

Lo Khai Yi
Partner | Co-Head of Technology
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and hence DABUS could not be named as the "inventor" 
under the patent law. It went on to clearly explain that 
"Section 7 does not confer on any person a right to 
obtain a patent for any new product or process created or 
generated autonomously by a machine, such as DABUS, 
let alone a person who claims that right purely on the 
basis of ownership of the machine." Therefore, given that 
DABUS could not be the "inventor", there is technically 
no "inventor" through whom Dr. Thaler could claim the 
right to obtain a patent for any technical advance.

From the above, two strong conclusions are made: (i) 
AI could not be named as the "inventor", as it must be 
a natural person, and (ii) the owner of the AI machine 
could not apply for and obtain patents for the technical 
developments purely on the basis that he has ownership 
of the AI machine when the inventions were wholly 
created by the AI machine autonomously.

Differentiating Human Oversight from Autonomous 
AI Inventions

It is crucial to highlight an important remark made by the 
Supreme Court that in cases where the inventor uses 
DABUS as a highly sophisticated tool, the outcome of 
these proceedings might well have been different. 

This indicates that under the current law, inventions 
autonomously created by AI without any human inventor 
are not patentable in the UK. However, in cases where 
there is human oversight of AI in directing its work, the 
human inventor could then be named and be granted 
patent protection for the invention.

Implications and Recommendations

In conclusion, the UK Supreme Court's ruling has 
provided unequivocal clarity on the matter: AI cannot 
be designated as an inventor under current UK patent 
law. Furthermore, the ownership of an AI machine does 
not confer the right to obtain patents for inventions 
autonomously generated by the AI. These decisions 
underscore the necessity for organizations investing in 
AI to collaborate closely with legal experts to navigate 
the evolving landscape of intellectual property rights.

As technology continues to advance and AI plays an 
increasingly significant role in innovation, it is imperative 
for policymakers and legal frameworks to adapt 
accordingly. The current limitations highlight the urgency 
for legislative updates that address the unique challenges 
posed by AI-generated inventions. Until such reforms are 
enacted, organizations must prioritize comprehensive 
strategies for protecting their AI-driven innovations, 
ensuring that the contributions of both human inventors 
and AI systems are recognized and safeguarded within 
the bounds of existing legal frameworks.

If you are looking to develop AI tools and have concerns 
about intellectual property protection or safeguarding 
the output, please reach out to our dedicated team of 
professionals. With a deep understanding of both AI 
technology and intellectual property law, our lawyers 
are well-equipped to assist you throughout the entire 
process, ensuring that your AI-generated work receives 
the protection it deserves in the rapidly evolving legal 
landscape.

Ong Johnson
Partner
Head of Technology Practice Group
Transactions and Dispute Resolution, Technology,
Media & Telecommunications, Intellectual Property,
Fintech, Privacy and Cybersecurity
Halim Hong & Quek
johnson.ong@hhq.com.my

Lo Khai Yi
Partner
Co-Head of Technology Practice Group
Technology, Media & Telecommunications, Intellectual
Property, Corporate/M&A, Projects and Infrastructure,
Privacy and Cybersecurity
Halim Hong & Quek
ky.lo@hhq.com.my
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People Powered Performance

Inside Out

Chinese New Year 2024

Harold & Lam Partnership celebrated an early 
Chinese New Year at Eastin Hotel, Petaling 
Jaya. The event featured a sumptuous lunch 
with the team, complemented by lively lion dance 
performance at the hotel.

HHQ celebrated Chinese New Year with our 
past and current colleagues. We took the 
opportunity to appreciate each and everyone for 
the contributions they've made throughout the 
years over a meal. Our annual lion dance and 
dragon dance performance stole the show as they 
paraded through our offices and office building, 
spreading joy and blessings to the community 
around us.

We are an alliance law firm of over 180 colleagues in 4 offices across the country. Our 
people are the heartbeat of the solutions we provide to our clients. We foster a culture 
of continual learning and growth and collaboration into every aspect of our work. 

See how we build a team that knows how to solve our clients' most difficult problems, 
while infusing joy into the journey!
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HHQ Penang Appreciation Dinner

Gratitude is how we feel when we share meals and moments 
with our clients. Amidst the elegant ambiance of Jade Palace 
Restaurant, HHQ Penang orchestrated a splendid appreciation 
dinner on February 22, 2024. We extend our heartfelt thanks to the 
25 esteemed clients who graced the occasion with their presence! 

Our lawyers enjoyed an enriching evening attending the NYLPC 
Soiree on 26.1.2024 at the Royal Lake Club Kuala Lumpur, where 
they engaged in inspiring discussions over dinner with esteemed 
judges and senior members of the bar. It was a remarkable evening 
filled with mentorship opportunities and meaningful connections.

NYLPC Soiree: A Night of 
Mentorship and Inspiration!
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We are delighted to extend an invitation to you and your team for an insightful talk on “Navigating 
the Future: Integrating ESG Principles in Johor’s Sustainable Development Journey” followed 
by an engaging networking session. 

This thought-provoking discussion will delve into topics such as preventing or defending 
construction claims; promoting industrial parks in Johor from legal and tax considerations and 
navigating climate risks, enhancing disclosure, and fostering social responsibility in corporate 
governance.

Join us for an enriching legal forum designed to explore into the complexities of law, providing 
invaluable insights and fostering open discussions on pertinent legal considerations and best 
practices.

This talk is specifically crafted for industrial park developers, real estate developers, construction 
managers, company directors & senior officers, regulators, business owners establishing 
operations in industrial parks and sustainability officers.

Navigating the Future: Integrating ESG Principles in Johor's 
Sustainable Development Journey

Upcoming Event

Limited spots 
available
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